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This agreement is dated [DATE]

Parties

(1) THE COUNCIL OF THE CITY OF NEWCASTLE UPON TYNE of Civic Centre, Newcastle upon Tyne NE1 8QH (Owner)
(2) [NEWCASTLE PARKS AND ALLOTMENTS TRUST of [ADDRESS] (Tenant
)]
(3) [OPERATOR - FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (Operator)
BACKGROUND

(A) The Owner is the freehold owner of the Property, parts of which are subject to the Leases.
(B) [The Tenant is tenant of [parts of] the Property under the Lease.]
(C) The Operator is an electronic communications operator to whom a direction applies under section 106(3)(a) of the CA 2003.

(D) The Operator has requested the right to carry out preliminary visits, install, inspect, maintain, adjust, alter, repair, remove, replace, upgrade and operate the Apparatus at the Property.

(E) The Owner has agreed to grant these rights on the terms and conditions in this agreement and the primary purpose of this agreement is the grant of these rights.

AGREED TERMS

1. TC "1. Interpretation" \l 1Interpretation

1.1 The definitions and rules of interpretation in this clause apply in this agreement.

Apparatus: any Electronic Communications Apparatus (as defined by paragraph 5 of Part 1 of the Code) approved by the Owner in accordance with the Operator’s Obligations in paragraph 1 of Schedule 2 (and if applicable any apparatus substituted or upgraded pursuant to paragraph 1.1 of Schedule 1).
Business Day: a day other than a Saturday, Sunday, or a public holiday in England and Wales when banks in London are open for business.
CA 2003: Communications Act 2003 as amended by the Digital Economy Act 2017.
Code: Electronic Communications Code set out in Schedule 3A to the CA 2003 as amended by the Digital Economy Act 2017.
Code Rights: the rights set out in Schedule 1.
Commencement Date: the date the Installation Works begin as defined in the SSRAMS for the Property.
Competent Authority: any statutory undertaker or any statutory public local or other authority or regulatory body or any court of law or government department or any of them or any of their duly authorised officers.
Completion: completion of the Installation Works enabling the Apparatus to be used.
Contaminated Land Regime: the contaminated land regime under Part 2A of the Environmental Protection Act 1990 (as amended from time to time) and any statutory instrument, circular or guidance issued under it.

Contractor’s Pollution Liability Insurance: insurance in a sum not less than ten million pounds (£10,000,000) for each and every claim arising in respect of liability for:

a) new Hazardous Substances at the Property caused by the activities of the Operator; and
b) existing Hazardous Substances at the Property which are mobilised or exacerbated by the Operator and /or the Installation Works.

Designated Hours MACROBUTTON optional : 0800 to 1700 from Monday to Friday inclusive, unless otherwise agreed in writing between the parties.
Electronic Communications Operator: an electronic communications operator to whom a direction applies under section 106(3)(a) of the CA 2003.
Enforcing Authority:  the relevant regulator for the Property under the Contaminated Land Regime.

Environmental Law: all applicable laws, statutes, secondary legislation, bye-laws, common law, directives, treaties and other measures, judgments and decisions of any court or tribunal, codes of practice and guidance notes (as amended from time to time) in so far as they relate to the protection of the Environment.

Hazardous Substances: any material, substance or organism which, alone or in combination with others, is capable of causing harm to the Environment or which is likely to cause an actionable nuisance.

Installation Works: works to be carried out on, over or under the Property to install the Apparatus along the Wayleave Route and to reinstate the Property as described in the SSRAMS (and for the avoidance of doubt such Installation Works shall include any site investigations carried out under prior access allowed to the Operator in order to prepare the SSRAMS).
[Lease: a lease of the Property dated 29 March 2019 made between The City of the Council of Newcastle upon Tyne (1) and Newcastle Parks and Allotments Trust (2) as updated by a Deed of Rectification dated 30 April 2019 made between the same parties, further details of which are included in Schedule 6]
Necessary Consents: all consents, licences, permissions, certificates, authorisations and approvals whether of a public or private nature which shall be required by any Competent Authority or any party with the benefit of Third Party Rights for the Installation Works, including but not limited to the installation, inspection, maintenance, adjustment, alteration, repair, renewal, connection to, replacement, operation, upgrade and removal of the Apparatus. 
Operator's Obligations: the obligations set out in Schedule 2.
Owner's Obligations: the obligations set out in Schedule 3.
Owner's Rights MACROBUTTON optional : the rights set out in Schedule 4.
Plan: the plan attached to this agreement.
Property: the land referred to at Schedule 5
Relocation Notice: a written notice in which the Owner requests that the Apparatus be relocated to a new location for the Wayleave Route.
Relocation Works:  MACROBUTTON optional such works as are necessary to relocate the Apparatus in accordance with a Relocation Notice.
SSRAMS: Site Specific Risk Assessments and SSRAMSs details any proposed Installation Works to be carried out at the Property by the Operator, including a programme for the carrying out and completion of such works at the Property
VAT MACROBUTTON optional : value added tax or any equivalent tax chargeable in the UK.
Third Party Insurance: fully comprehensive public liability insurance with reputable insurers in a sum not less than £10m (ten million pounds) for each and every claim arising in respect of the exercise by the Operator of the Code Rights granted by this agreement upon such terms as are first approved in writing by the Owner (such approval not to be unreasonably withheld or delayed).
Third Party Rights: all rights, covenants and restrictions affecting the Property including inter alia any leases (other than the Leases) and easements.
Wayleave Fee: the amount of £500 per year 
Wayleave Fee Commencement Date: the date the Operator commences Installation Works in respect of the SSRAMS.
Wayleave Route: a route over the Property shown by a line coloured [blue] on the plan attached to any SSRAMS or such other route as is designated pursuant to clause 19.
1.2 Clause, Schedule and paragraph headings shall not affect the interpretation of this agreement.

1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).

1.4 A reference to the Owner includes a reference to any party bound by this agreement or who shall become bound by it under the Code.

1.5 A reference to the Operator includes a reference to its successors in title and assigns and any party with whom the Apparatus is shared pursuant to clause 17.4.

1.6 The Schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement. Any reference to this agreement includes the Schedules.

1.7 Except where a contrary intention appears, references to clauses and Schedules are to the clauses and Schedules of this agreement; reference to paragraphs are to paragraphs of the relevant Schedule.

1.8 Unless the context otherwise requires, words in the singular shall include the plural and vice versa.

1.9 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.

1.10 A reference to laws in general is a reference to all local, national and directly applicable supra-national laws as amended, extended or re-enacted from time to time and shall include all subordinate laws made from time to time under them and all orders, notices, codes of practice and guidance made under them. 

1.11 Unless otherwise specified, a reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time and shall include all subordinate legislation made from time to time under that statute or statutory provision and all orders, notices, codes of practice and guidance made under it. 

1.12 A reference to writing or written excludes fax and email.

1.13 Any obligation in this agreement on a person not to do something includes an obligation not to agree or allow that thing to be done and an obligation to use best endeavours to prevent that thing being done by another person.

1.14 Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.

2. TC "2. Grant" \l 1Grant

2.1 In consideration of the Operator's Obligations and the payment of the Wayleave Fee the Owner grants to the Operator the Code Rights.

2.2 

The Code Rights are granted:

(a) subject to the Owner's Rights and any other rights of the Owner in relation to the Property whether or not referred to in this agreement; and

(b) in common with any other persons lawfully entitled to exercise similar rights to the Code Rights or the Owner's Rights in relation to the Property.

3. [Tenant’s Consent

The Tenant consents to the Code Rights being conferred on the Operator by this agreement.]
4. TC "4. Payment of the Wayleave Fee" \l 1Payment of the Wayleave Fee

The Operator agrees and undertakes to pay to the Owner the Wayleave Fee without any deduction in advance on the [1 April] of each year and proportionately for any period of less than a year, the first such payment being for the period from and including the Wayleave Fee Commencement Date to the following [31 March].
5. TC "5. Operator's Obligations" \l 1Operator's Obligations

The Operator agrees to carry out the Operator's Obligations.

6. TC "6. Owner's Obligations" \l 1Owner's Obligations

The Owner and the Tenant agree to carry out the Owner's Obligations.

7. 

TC "7. Reservation of rights" \l 1Reservation of rights

The Owner reserves the Reserved Rights.

8. Interference

If it is demonstrated by the Owner that the Apparatus is materially interfering (electronically, electromagnetically, mechanically or otherwise) with the operation of other equipment now or at any time after the date of this agreement installed at the Property, all parties will co-operate and use reasonable endeavours in achieving a technical solution, at the Operator’s expense.
9. TC "8. Termination" \l 1Termination

9.1 Termination of this agreement under this clause 9 in relation to any Wayleave Route shall be without prejudice to the rights of any party in respect of any antecedent claim or breach of obligation, or any outstanding obligation under this agreement in relation to the relevant Wayleave Route.

9.2 This agreement may be terminated in relation to any relevant Wayleave Route in any of the circumstances set out in this clause 9. Following termination of this agreement in relation to any relevant Wayleave Route by the Owner, the Code Rights of the Operator may nevertheless continue to be exercised by it for so long as they remain exercisable in accordance with Part 5 of the Code and to be binding during that period on the Owner.

9.3 This agreement will terminate on notice from the Operator to the Owner in relation to the Wayleave Route in any of the following circumstances:

(a)
the Operator ceases permanently to provide the electronic communications service to which this agreement relates to the relevant Wayleave Routes whether or not it permanently removes the Apparatus;

(b)
the Operator and any person using the Apparatus in the Wayleave Route ceases to be a person to whom the Code is applied; or

(c )
immediately following the grant of an order of the court for the removal of the Apparatus at the Wayleave Route; or

(d)
the Apparatus is no longer being used, nor likely to be used at the Wayleave Route or is removed by the Operator otherwise than temporarily for repair or replacement

Provided always that any costs and expenses due under this agreement by the Operator in relation to the Wayleave Route are paid to the Owner within 21 days of written demand after such termination in relation to the Wayleave Route.


9.4 This agreement shall end on the expiry of not less than eighteen months' notice given by the Owner to the Operator or by the Operator to the Owner if:
(i)
the land subject to the Wayleave Route is required for or in connection with any demolition, redevelopment, renewal, refurbishment, improvement, alteration or change of use of the Wayleave Route and any proposed activity cannot reasonably be carried out without the removal or the Apparatus (provided that relocation of the Apparatus under clause 19 is not possible); or

(ii)
the Operator has persistently delayed making payments due to the Owner under the terms of this agreement; or

(iii)
the prejudice caused to the Owner by the continuation of this agreement is incapable of being adequately compensated by money and the public benefit likely to result from the continuation of the agreement does not outweigh the prejudice to the Owner.

9.5 Without limiting the provisions of the foregoing, the Owner and the Operator shall use reasonable endeavours to agree a date for termination of this agreement that is as soon as reasonably practicable following service of notice by the Owner.

9.6 Within the first 3 months of receipt of notice from the Owner pursuant to clause 9.4, the Operator may serve a counter notice in writing on the Owner stating that the Operator does not want this agreement to be terminated (whether in whole or in relation to a relevant Wayleave Route).

9.7 Within 3 months of the counter notice referred to in clause 9.6, the Operator must apply to the court for an order to continue exercising its existing rights under this agreement and the Code.

9.8 If either the Operator or the Owner is in substantial breach of any obligation under this agreement in relation to the relevant Wayleave Route, and fails to remedy the breach within [30] days following service of notice from the other party specifying the breach and requiring it to be remedied, either party may then or at a later time while the breach has not been remedied terminate this agreement in relation the Wayleave Route with 18 months’ notice without prejudice to the rights of any party in respect of any antecedent claim or breach of obligation under this agreement in relation to the Wayleave Route.
9.9 On the termination of this agreement in relation to the Wayleave Route, or the coming to an end of the Code Rights of the Operator in relation to the Wayleave Route, the Operator shall at its own cost and expense at the Owner’s reasonable request given within a period not exceeding 6 months after the date of termination of this agreement or the coming to an end of the Operator’s Code Rights in relation to the Wayleave Route, remove the Apparatus from the Wayleave Route as soon as reasonably practicable and make good any damage to the Wayleave Route caused by its removal to he reasonable satisfaction of the Owner.

9.10 If the Operator does not comply with its obligation under clause 9.9 within the period of 6 months specified in clause 9.9, the Operator may be treated as having abandoned its Apparatus (which shall be deemed to be without value) and the Owner may remove and dispose of the Apparatus and may recover from the Operator the reasonable and proper costs of doing so, including the reasonable and proper cost of reinstatement.
10. TC "9. Insurance" \l 1Insurance

10.1 Before the Commencement Date and until such time as the agreement is terminated in accordance with clause 9, the Operator shall maintain the Third Party Insurance and Contractor’s Pollution Liability Insurance (if required) and the Operator shall ensure that:

(a) a copy of this agreement has been produced to and acknowledged by the insurer;

(b) 

the interests of the Owner and, where relevant, the Tenant have been noted on the policy;

(c) all current premiums are paid and up to date;

(d) the Operator complies in all respects with the terms of such insurance and does not allow the Third Party Insurance or Contractor’s Pollution Liability Insurance to lapse; and

(e) satisfactory evidence is produced to the Owner and, where relevant, the Tenant (when reasonably requested) that the Third Party Insurance and Contractor’s Pollution Liability Insurance is valid and subsisting and that all premiums due have been properly paid.

10.2 

The Operator shall reimburse the Owner within five Business Days of demand the whole of any increased or additional premiums incurred by reason of the exercise by the Operator of the Code rights and payable for the insurance of buildings, contents, consequential loss, third party or public liability relating to or connected with the Property or otherwise.

11. TC "10. Indemnity" \l 1Indemnity

11.1
The Operator shall indemnify the Owner (and where relevant the Tenant) against liability for all third party claims, costs proceedings or demands (each a ‘Claim’) arising out of any act, error or omission of the Operator, its employees, agents or contractors in breach of this agreement or in the negligent exercise of the Code Rights, save to the extent that any act or omission of the Owner, its employees, agents or contractors or any occupier or use of the Property has caused any Claim, provided that the Operator shall;

11.1.1
promptly notify the Operator of any Claim;

11.1.2
not compromise or settle any Claim without the prior written consent of the Operator or its insurers (which shall not be unreasonably withheld or delayed); and

11.1.3
permit the Operator to defend the same in the Owner’s name at the Operator’s expense.

11.2
Nothing in this agreement limits or excludes the liability of either party:
11.2.1
for negligence causing death or personal injury;

11.2.2
for any damage or liability incurred as a result of fraud or fraudulent misrepresentation by that party;

11.2.3
to the extent prohibited by law.

12. TC "11. Limitation of Owner's liability" \l 1Limitation of Owner's liability

12.1 Subject to clause 12.2, the Owner is not liable for:

(a) the death of, or injury to the Operator, its employees, contractors, agents or invitees to the Property;

(b) damage to any property of the Operator or that of the Operator's employees, contractors, agents or invitees to the Property; or

(c) any liabilities, costs, expenses, damages and losses incurred by the Operator or the Operator's employees, contractors, agents or invitees to the Property in the exercise or purported exercise of the Code Rights. 

12.2 Nothing in clause 12.1 shall limit or exclude the Owner's liability for: 

(a) death or personal injury or damage to property caused by negligence on the part of the Owner or its employees or agents; or

(b) any matter in respect of which it would be unlawful for the Owner to exclude or restrict liability. 

12.3 The Owner shall not be liable to the Operator for any failure of the Owner to comply with the Owner's Obligations contained in paragraph 2 of Schedule 3 unless and until the Operator has given the Owner notice of the facts that give rise to the failure and the Owner has not remedied the failure within a reasonable time.
13. Disputes

If any dispute or difference arises between the parties concerning the interpretation of this agreement or any part of it, such dispute or difference will be referred to a single arbitrator where the parties can agree on one, or otherwise to an arbitrator appointed by the President of the Royal Institution of Chartered Surveyors on the application of either party, and in any case the Arbitration Act 1996 or any statutory amendment or re-enactment will apply to the reference.
14. TC "12. Notices" \l 1Notices

14.1 Except where this agreement specifically states that a notice need not be in writing, any notice given under or in connection with this agreement must be:

(a) in writing and for the purposes of this clause an email is not in writing; and

(b) given by hand or by a registered post service or by recorded delivery to the relevant party as follows:

(i) to the Owner at:

Civic Centre, Newcastle upon Tyne NE1 8QH
marked for the attention of: [NAME/POSITION]

(ii) to the Operator at:

[ADDRESS]

Marked for the attention of: [NAME/POSITION}

or as otherwise specified by the relevant party by notice in writing to each other party; and

(c) any change of the details in clause 14.1(b) specified in accordance with that clause shall take effect for the party notified of the change at 9.00 am on the later of:

(i) the date, if any, specified in the notice as the effective date for the change; or

(ii) the date five Business Days after deemed receipt of the notice.

14.2 If a notice complies with the criteria in clause 14.1, whether or not this agreement requires that notice to be in writing, it shall be deemed to have been received:

(a) if delivered by hand, at the time the notice is left at the proper address; or

(b) if sent by a registered post service or by recorded delivery, on the [second] Business Day after posting.

14.3 Each party agrees that the address set out in clause 14.1(b) (as it may subsequently be amended under clause 14.1(c)) shall also constitute its address for service under paragraph 91(2)(a) of the Code.

14.4 This clause 14 does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.

15. TC "13. Costs" \l 1Costs

The Operator shall pay to the Owner on a full indemnity basis all costs, fees, charges and expenses and disbursements of the Owner and their professional advisors incurred in relation to the negotiation and agreement of this agreement plus an amount equivalent to VAT on them except to the extent that the Owner is able to recover that VAT.

16. TC "14. Licence only" \l 1Licence only

The parties acknowledge that:

16.1 no relationship of landlord and tenant is created between the Owner and the Operator by this agreement;

16.2 the Owner retains control, possession and management of the Property and the Operator has no right to exclusive possession nor to exclude the Owner from the Property; and

16.3 this agreement confers no easement.

17. TC "15. Assignment of agreement and sharing use of Apparatus" \l 1Assignment of agreement and sharing use of Apparatus

17.1 The Operator shall not assign this agreement except to:

(a) a party that is an Electronic Communications Operator and unless the Owner waives the requirement the Operator shall enter into a guarantee agreement with the Owner which:

(i) is in respect of all the Operator's obligations in this agreement;

(ii) is in respect of the period beginning with the date the assignee becomes bound by those obligations and ending on the date when the assignee is released from those obligations;

(iii) imposes principal debtor liability on the assignor; and

(iv) is otherwise in a form reasonably required by the Owner.
17.2 The Operator shall not be liable for any breach of this agreement occurring on or after the date of the permitted assignment, save for any liability under a guarantee agreement, provided that:

(a) the Owner is given written notice of the assignee's identity and address for the purposes of clause 14; and

(b) the notice was given prior to the breach occurring.

17.3 The Operator shall notify the Owner of an assignment of this agreement and provide the Owner with the guarantee agreement (unless the Owner has waived the requirement to provide such agreement) and a certified copy of the assignment within [30] Business Days of completion of the assignment.

17.4 The Operator may share the use of the Apparatus situated on the Property with another Electronic Communications Operator provided that:
(a) any changes as a result of sharing use of the Apparatus have no adverse impact or no more than a minimal adverse impact on its appearance; and
(b) the sharing imposes no additional burden on the Owner (which includes anything that has an additional adverse effect on the Owner's enjoyment of the Property or that causes additional loss, damage or expense to the Owner).
17.5 Except as expressly permitted by this agreement, the Operator shall not assign, charge or directly or indirectly share use of the Apparatus and the rights granted by this agreement with another Electronic Communications Operator or any other person.

17.6 If the Owner so requests, the Operator shall promptly supply the Owner with full details of anyone sharing the use of the Apparatus.

18. TC "16. Ownership of Apparatus" \l 1Ownership of Apparatus

The Apparatus shall remain the absolute property of the Operator at all times.

19. TC "17. Relocation of the Apparatus" \l 1Relocation of the ApparatusMACROBUTTON optional
19.1 From time to time the Owner may serve a Relocation Notice on the Operator. On receipt of a Relocation Notice the Operator shall carry out the Relocation Works.


19.2 

The Owner shall only serve a Relocation Notice pursuant to clause 19.1 for one or more of the following reasons:
(a) to carry out works of redevelopment, repair, inspection, maintenance or development to the Property;


(b) to comply with all laws; MACROBUTTON optional  or
(c) to comply with any obligation owed by the Owner to any tenant or occupier of the Property.


19.3 Subject to clause 19.2, the Owner may serve more than one Relocation Notice during the term of this agreement.
19.4 A Relocation Notice shall give at least [one] month's notice, save in case of emergency when a Relocation Notice may be given forthwith.
19.5 The Owner shall pay the Operator's reasonable costs of carrying out any Relocation Works.
19.6 The part of the Property newly designated as a Wayleave Route by the Owner shall be as convenient for the purposes of the Operator's Apparatus as reasonably practicable.
19.7 The Operator shall carry out the Relocation Works in a proper and workmanlike manner and in accordance with the provisions of Schedule 2 to this agreement.
19.8 The Operator shall complete any Relocation Works within [six] months of the relevant Relocation Notice.
19.9 If the Operator at any time fails to comply with any of its obligations in this clause 19, the Owner may, but without prejudice to any other rights of the Owner and without being liable for any damage caused, complete any works permitted or required by this clause and the Operator shall pay to the Owner all fees, costs and expenses incurred by the Owner in carrying out any such works which, if not paid, shall be recoverable by the Owner as a debt.

19.10 If the Apparatus is relocated, the provisions of this agreement will continue to apply to the Property and the Apparatus in its altered location. 
19.11 The parties agree that the operation of this clause 19 shall not constitute an interruption of or interference with the Operator's Rights.
20. TC "18. VAT" \l 1VAT

20.1 All sums payable by the Operator are exclusive of any VAT that may be chargeable. Subject to clause 20.3 the Operator shall pay VAT in respect of all taxable supplies made to it in connection with this agreement on the due date for making any payment or, if earlier, the date on which that supply is made for VAT purposes.

20.2 Every obligation on the Operator, under or in connection with this agreement, to pay the Owner any sum by way of a contribution, refund or indemnity, shall include an obligation to pay an amount equal to any VAT incurred on that sum by the Owner, except to the extent that the Owner obtains credit for such VAT under the Value Added Tax Act 1994.

20.3 The Operator shall not be required to make any payment of VAT unless and until the Owner provides the Operator with a valid VAT invoice addressed to the Operator.

21. TC "19. Rights of third parties" \l 1Rights of third parties

A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement.

22. TC "20. Severance" \l 1Severance

If any provision or part-provision of this agreement is or becomes invalid, illegal or unenforceable, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this agreement.

23. TC "21. Governing law and jurisdiction" \l 1Governing law and jurisdiction

23.1 This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales other than any disputes dealt with under the terms of clause 13 above.
23.2 The parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).

21.
Local authority powers

The Owner enters into this agreement solely in its capacity as a landowner in respect of the Property and not in any other capacity. Nothing contained in this lease or implied in this agreement shall prejudice or effect the Owner’s rights, powers, duties and obligations in the exercise of its functions as a local authority, local planning authority or statutory body to perform any of its statutory functions and the rights, powers, duties and obligations of the Owner under all public and private statutes, bye-laws, orders and regulations may be as fully and effectively exercised in relation to the Property as if it were not the owner of the Property and this agreement had not been entered into.
This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.

Schedule 1 Code Rights

The rights, for the Operator and those authorised by it during the Designated Hours save in the case of emergency and in common with the Owner and other persons having the same or similar rights to enter the Property with or without vehicles, plant and equipment (at the Operator's expense and in a good, proper and workmanlike manner) to:

1.1 Carry out the Installation Works, including the right to install the Apparatus above the present surface of the Property over the relevant Wayleave Route and make good the Property in accordance with the SSRAMS in each case, and afterwards to inspect, maintain, adjust, alter, repair, remove, replace and operate the Apparatus ensuring that on each occasion that the Property is reinstated in accordance with the SSRAMS and otherwise left in a neat and tidy condition;

1.2 upgrade the Apparatus provided that:

(a) any changes as a result of the upgrading to the Apparatus have no adverse impact or no more than a minimal adverse impact on its appearance; and

(b) the upgrading imposes no additional burden on the Owner (which includes anything that has an additional adverse effect on the Owner's enjoyment of the Property or that causes additional loss, damage or expense to the Owner; and

1.3 fell, trim or lop any trees, bushes and other vegetation on the Property which obstruct or interfere with the exercise of the rights in accordance with the SSRAMS, provided that the Operator removes from the Property all timber, wood and vegetation so cut or otherwise deals with it as the Owner directs and leaves the Property properly reinstated in accordance with the SSRAMS and otherwise in a neat and tidy condition; and 

1.4 enter the Property with or without vehicles, plant and equipment to obtain access to any adjoining land over which the Operator has similar rights.

Schedule 2 Operator's Obligations

1. Prior approval of SSRAMS
Prior to carrying out any Installation Works, the Operator will obtain the approval of the Owner to the SSRAMS for Installation Works at the Property (such approval not to be unreasonably withheld or delayed) provided that where any part of the Property is subject to Third Party Rights, the Operator must also obtain the approval of the party having the benefit of such rights. The Operator will not carry out any Installation Works nor install any Apparatus at on or to the Property prior to obtaining such approval(s).
2. Carry out the Installation Works in accordance with the SSRAMs approved

The Operator will carry out the Installation Works in accordance with the SSRAMS approved by the Owner in accordance with paragraph 1 above, in a proper and workmanlike manner taking all reasonable precautions to avoid obstructions or interference with the use of the Property or any adjoining property and so as to cause as little damage, nuisance and inconvenience as possible to the Owner and any tenants or occupiers of the Property and any adjoining property.

3. TC "1. Statutory requirements" \l 1Statutory requirements

When exercising any and all of the Code Rights, the Operator and its contractors, employees and others authorised by it shall do so in accordance with all Necessary Consents and shall comply with all applicable laws relating to the exercise of the Code Rights and with the code of practice published from time to time by Ofcom pursuant to paragraph 103 of the Code.

4. TC "2. Damage" \l 1Damage

The Operator and its employees, contractors, agents and others authorised by it shall not cause any damage to the Property, or to any property of the owners or occupiers of the Property, and shall immediately make good any such damage caused (including any damage caused due to the Installation Works) and reinstate the Property to the Owner's reasonable satisfaction in accordance with the reinstatement provisions in the SSRAMS and shall pay full compensation to the Owner in respect of any damage caused that is not made good and any loss caused to the Owner due to such damage.

5. TC "3. Nuisance" \l 1Nuisance

The Operator and its employees, contractors, agents and others authorised by it shall not cause any nuisance, annoyance or disturbance to the Owner, or occupiers of the Property, or of any neighbouring land, or to any other person entitled to rights over the Property or entitled to exercise the Code Rights in common with the Operator. 

6. TC "4. Interference" \l 1Interference

In exercising the Code Rights the Operator and its employees, contractors, agents and others authorised by it shall take all reasonable precautions to avoid any interference with the use of any road, footpath, sewer, drain, watercourse or other services that may be affected by the Installation Works or that the Wayleave Route passes over.

7. TC "5. Safety" \l 1Safety

The Operator shall ensure that:

7.1 all proper safety precautions are taken during the Installation Works and thereafter that safety devices in, on or relating to the Apparatus function properly at all times;

7.2 the Apparatus is regularly inspected at proper intervals (and not less frequently than annually) by an appropriately qualified and experienced person and that any recommendations to carry out any works or remedy any defects that are necessary to put and keep the Apparatus safe and in good condition are immediately carried out; and

7.3 the Apparatus is kept identifiably labelled with the name of the Operator.

8. TC "6. Notice of entry" \l 1Notice of entry

8.1 Except in the case of emergency when no notice is necessary, the Operator shall give the Owner not less than five Business Days' written notice of its intention to enter the Property to install, inspect, maintain, adjust, alter, repair, remove, replace and operate the Apparatus. 

8.2 The Operator shall give the Owner not less than 20 Business Days' written notice of its intention to enter the Property to upgrade the Apparatus and the notice shall be accompanied by full details of what is proposed, including drawings, specifications, plans and SSRAMSs as appropriate.

Schedule 3 Owner's Obligations

1. TC "1. Interference with Apparatus" \l 1Interference with Apparatus

The Owner shall not do anything or allow anything to be done on the Property that may interfere with or damage the Apparatus or interfere with, impede or obstruct the Operator's access to the Apparatus. 

2. TC "2. Prohibited activity" \l 1Prohibited activity

The Owner shall not:

2.1 erect any new building or structure or plant on or beneath a Wayleave Route; or

2.2 raise the level of the surface, ground cover or composition of the ground beneath a Wayleave Route.

3.
Third Party Rights

Where any part of the Property is subject to Third Party Rights, the Owner will use reasonable endeavours to obtain the approval of the party with the benefit of such Third Party Rights to the SSRAMS before approving the SSRAMS and the relevant Wayleave Route.

Schedule 4 Owner's Rights

The Owner reserves the following rights for itself, its successors in title and all other persons authorised by it to benefit from the same:

1. TC "1. Right to repair the Property" \l 1Right to repair the Property

The right to enter onto the Wayleave Route at any time to repair, maintain or replace any services, structures or facilities on any part of the Property provided that in so doing the Owner shall cause as little interference as is reasonably practicable to the exercise of the Code Rights by the Operator.

2. TC "2. Right to build on the Property" \l 1Right to build on the Property

Subject to the Owner's Obligations in paragraph 2 of Schedule 3, the right to use any part of the Property as the Owner thinks fit, or to build on or develop any part of the Property or any neighbouring land, provided that any such use or works do not interfere with, or obstruct, the exercise of the Code Rights by the Operator.

3. TC "3. [ANY OTHER RIGHTS THE OWNER MAY WISH TO RESERVE]" \l 1[ANY OTHER RIGHTS THE OWNER MAY WISH TO RESERVE – SITE SPECIFIC]

Schedule 5: The Property

All the freehold land at [ADDRESS], Newcastle upon Tyne, shown edged [    ] on the plan [OR registered at HM Land Registry with title number(s) [               ]]
Schedule 6: The Lease

[Details of lease if relevant]
	Signed as a deed by THE COUNCIL OF 
THE CITY OF NEWCASTLE UPON TYNE
having affixed its Common Seal 
in the presence of:
	
	

	

	
	
	

	...................................................

	
	
	

	
	
	

	

	……………………………………..

	
	

	[NPAT execution if relevant]


	
	
	

	Executed as a deed by [OPERATOR]
                acting by 
[                                        ]

a director 
and 
[                                        ]

a director or its secretary

	
	

	
	
	

	

	
	
	


�NPAT will not always be a party – only if the land in question forms part of any of their leases.
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